namisb County Bar

photo: Joran Qu_infon

Lawyer Referral Service Rework

by Kristine Scott,
SCBA Interim Executive Director

There have been three times in my life that, had it not been for
a good attorney, I'd have been royally out of luck. | know first-
hand how critical a legal consult is in moving from despair or
outrage to being responsive and ready for life’s crises. This is why
when, 3 months ago, | accepted my first LRS call, | was complete-
ly hooked. People in crisis are some of my favorite (thanks to a
long career in human services). One of our members explained
it well “When we need legal help, many of us can turn to friends
and ask who they would recommend. But there are a whole lot
of people out there who don't have that option, which is why LRS
is an important community service” In my mind an image arose
of legal advice like a sanctuary with a moat all around it, and LRS
the bridge.
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After consulting my crack team of advisors (Jeffrey
Donchez, Kari Petrasek, Scott Carness, Aimee Trua and
Paul Barrera), I've made a few changes. We no longer
refer potential clients who have not yet paid the fee.
With so many doing consultations remotely, asking
members to bill clients was untenable. One possible
side benefit may be in increasing the quality of the
referral. Our April data suggests that 38% of our LRS
referrals who paid then go on to hire the attorney
they consult. We also now allow people to handle the
whole intake process via e-mail, making LRS more ac-
cessible for those in violent homes or limited by sched-
ule constraints. This has had the added benefit that
now the attorney may receive advance information on
the situation, in the words of the potential client. As
a result, we often clear up referral mismatches before
the consultation occurs.

But there remain big gaps. I'll list those here:

The have nots. As Ms. Noyes’ June article details, 2/3
of the world’s population lacks access to legal aid. This
country is hardly better; we've inherited a system of
justice designed by and for those with wealth. While
the frequency of requests for pro-bono is decreasing
since instituting this “pay wall” in late April, the need
has not. Unfortunately, there are many more seeking
legal aid than providing it. CLEAR (the statewide clear-
inghouse for legal aid) has an automated outgoing
message that now tells callers they are not taking new
cases. In some situations, | can refer folks to SCLS, Le-
gal Voice, Tenant’s Union, and Domestic Violence Ser-
vices. For many of our unfunded callers, | have nothing
but an apology.

Attorney shoppers. These are people of means who
want to get multiple referrals for one situation, as
though our members are like cheese cubes on a plat-
ter at a Costco sample stand. LRS does not feel like the
appropriate gateway for these potential clients, but we
do wish to point them in the direction of our members.
| remain open to ideas of how best to do this without
obligating members to a 30 minute commitment.

Under-represented areas of law. Family law, civil
rights, landlord representation, tax law. We simply
don’t have enough attorneys (just lost our one tax at-
torney!) to cover incoming potential clients.

Matchmaking. I've been slowly upgrading my own
knowledge (understanding of when to refer, to whom,
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“LRS Rework” continued from front page

and when to simply admit we did not have anyone
who could help the caller.) | am grateful to our sixty
LRS attorneys for their patience as | learn. Now, with
the help of members Donchez, Carness and Barrera,
there will soon be a list of pre-referral questions to
better match potential clients to the right attorney
in personal injury, medical malpractice, and estate
law. | welcome the same offer of help for other areas
of practice.

Attorney preferences: the information we have
about our LRS attorneys and the type of law they
want referrals in is skin deep and analogue. To build
a real-time referral system, we'd need to digitize
this, possibly even have it web-hosted so members
could update it (imagine having your own log-in to
adjust when you are open for referrals, shift which
types of cases you take, add a language your office
can serve etc)

As you see, these last 4 are simply operational
tweaks, they do not address the larger picture of the
gap in access. | remain open to all feedback, ideas.
While my time here is short, | remain committed to
keeping member attorneys happy in their decision
to lower that drawbridge for those seeking help in
life’s crises.

BAR CALENDAR

SCBA BOARD MEETINGS, 5PM
7/15 9/16 10/21 11/18 12/16

SCLS FUN RUN
8/22 10 am to noon, event host Judge Kurtz! For
more info, contact Carrie (carriej@snocolegal.org)

GOLF TOURNAMENT
8/27 1:30 PM at Harbour Pointe Golf Club, Mulkiteo.
sign up instructions on page11

About Bar News

All editorial material including editorial comment ap-
pearing herein represents the views of the respective
authors and does not necessarily carry the endorse-
ment of the Association or the Board of Trustees. Like-
wise, the publication of any advertisement is not to
be construed as an endorsement of the product or
service offered unless it is specifically stated in the ad
that there is such approval or endorsement.

Bar News is published monthly by Snohomish County
Bar Association, P.O. Box 5429, Everett, WA 98206.

Ads, articles, announcements and changes of address
go to executivedirector@snobar.org . All submissions
are due by the 15th
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425-320-4207

michelle@raifordlaw.net



Lawyers Road Review
by Pete Patterson
Empire

Recently | finished reading Niall Ferguson’s
2003 work Empire, How Britain Made the
Modern World and thought a review might
be of interest to the readership.

While Ferguson, an Englishman, obviously does not pre-
dict what happens in the 18 years since publication the
view of what Great Britain was able to achieve in the 300
odd years leading up to the twin World Wars which ef-
fectively ended the British Empire was informative and
inspiring.

Throughout the whole of it | could not help but think
about how the Chinese are attempting to secure an
empire of their own, and how different the approach is
for them. While that same entrepreneurial spirit, if that
is what the Chinese agenda is, sends men and mate-
rial to far off corners of the world, the difference is it
does not appear the intent is to install any lasting ben-
efit for the people they encounter. As my African friend

Henry reported in the podcast Out of Af-
rica at www.lawyersroadrevuiew.Word-
press.com , or https://lawyersroadreview.
com/2021/04/25/out-of-africa/ the roads
the Chinese recently built in the South Su-
dan washed away with the first heavy rains.

i Contrast this experience in the same real

estate with the railway built by the British
from Cairo to Khartoum to support military traffic in
the 1880’s and gunboats drawn up the Nile. The entire
effort by Her Majesties government then, including a
young Winston Churchill, was to come to terms with
that generations Osama Bin Ladin, Mohammed Ahmed
Mahdi. These bits of infrastructure of war are left behind
obviously, completely at the expense of Her Majesties
government, an infrastructure these people would not
otherwise have. | was left feeling colonialism was not
all bad.

On the other hand Ferguson does not hesitate to call
out the Empire on its excesses and failures, yet in the
end, what it's colonies saw was a significant enhance-

continued on page 4
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“Empire” continued from page 3

page 4

ment in the administration of their countries,
largely supported by this notion of the Rule of Law.
There are exceptions of course, and yet he cannot
help but contrast the differences as to how Spain
and the British encountered the world and left it.

Spain snapped up all the wealth in the New World
as they got there first, leaving barren places like
New England and Australia for the British. And yet
consider how unstable or repressive the govern-
ments of Latin America and the Philippines have
historically been. The exported government just
didn’t work out there as they did in what became
the British Empire.

Not all the former British colonies have thrived
once granted independence. Many have suc-
cumbed to less than liberal democracies for their
means of government, defaulting to the historical
strong man governance preference of humankind.
And yet Ferguson convincingly argues India would
not be India but for the structures installed there
centuries ago.

He particularly applauds the British for not accept-
ing Herr Hitler's proposal they carve up the world

together, particularly since they spent the last of their
empire defeating the Nazis. While Britain spent every-
thing they had defending liberal democracy, it just wasn't
enough. Paradoxically it was one of their former colonial
possessions, now calling itself the United States, which
came to their aid. Alas, the American embrace was suffocat-

ing.

As Dean Acheson, Secretary of State under Truman re-
marked, “Great Britain has lost an empire and not yet found a
role.” Even during the closing years of the Second World War
the “Big Three” we see famously represented by their lead-
ers at the Yalta Conference, Stalin, Roosevelt and Churchill,
were being called the “Big Two and a Half". By the time of
Yalta the British were effectively broke. But they were all in.

This is not always the causa mortis for any other empires
fall as opposed to Great Britain. The Romans for example
stopped sending their sons to fight their wars, hiring bar-
barians instead, which meant the average citizen had no
skin in the game. When ultimately called to defend the
Realm, their character failed them.

This was not the case with Britain. One only need to con-
sider the service of members of the Royal Family, as well as
the aristocracy in their armed forces.

It is not uncommon to read a story about Bomber Com-
mand in the Second World War and find a commoner with

WILLIAM R. SULLIVAN
MEDIATION - 40/40

40 Hours of Intensive Mediation Training by the AAML

Bill is an attorney at Mill Creek Law; has over 40
years of experience as a trial lawyer; is a Fellow of
the American Academy of Matrimonial Lawyers;
has completed 40 hours of intensive training in
mediation through the Academy; and has been

40 Years of Experience

successfully mediating Family Law, Civil,

Commercial and Estate cases for over 25 years.
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MILL CREEK LAW

EXPERIENCE ¢ COMMITMENT e SOLUTIONS

For scheduling, email Helga Watson at
helgaw@millcreeklaw.com or call our firm at
the number below. An informational

letter with a resume is available upon request.

4220 132nd Streeet SE, Suite 201
Mill Creek, WA 98012

Phone: 425.332.2000 | Fax: 425.225.6810
www.millcreeklaw.com




the rank of flight Sergeant in command of a Lancaster or
Halifax bomber and members of his crew be officers, as
a gunner or navigator, ranks for the upper class. The dis-
tinction for the RAF was necessitated by the nature of air
warfare, where competence was paramount; the physics
and dangers of the environment did not recognize the
deference of primogeniture.

Notwithstanding all the heroism, it was America that was
left with an empire after World War Il, not Britain, wheth-
er we like it or not.

The vast number of bases held by the United States
worldwide along with far flung commercial interests
remains a parallel with how things were for the British,
and we are stuck with defending them and the people
who inhabit those nations. The chief difference is these
places are defended by sophisticated weaponry rather
than the immense throw weight of the guns of the 1906
HMS Dreadnaught.

That sophisticated weaponry includes the F-35B, a new
fighter jet flown not only by the United States Navy and
Marines, but also by the fleet air arm of the Royal Air
Force, sailing on the new aircraft carrier they can scarcely
afford, HMS Queen Elizabeth.

Much comment has been made of the necessity of send-
ing our Western Pacific stationed USS Ronald Reagan

Snohomish Superior Court
approved OnLine
Parenting Seminar

Realtime - OnLine - Interactive

Online registration and payment, (only $ 50)

carrier to the Middle East to cover the withdrawal from
Afghanistan this summer. And yet it is our allies the Brit-
ish in their new carrier, with the aid of a contingent of US
Marine aviators flying their own F-35B’s from her deck that
will be there on station this summer, sailing through the
South China Sea to ensure no mischief takes place while

the Reagan is away. §
<

My favorite comment most often heard about post war B

Britain's foreign policy is they “punch above their weight.” ~

And yet | suspect the Marines are on board their carrier be-

cause the F-35B is so expensive Her Majesties government [l

simply could not outfit the entire wing. L%
w1

No matter, their ship and those jets they can afford com-
plemented by ours sail on like true comrades to the end.
As we stepped forward to the rescue of Great Britain some
80 years ago, they now come to do the same for us.

Ferguson did not see Brexit coming when he wrote the
book | review here, | doubt anyone really did. They may

have lost their empire then left the European Union, but
they are still Great Britain.
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SUNK COSTS

Marya C. Noyes, 123LLLT, MBA.

Is our inability to let go
sinking access to justice?

Greetings Readers. Last month | wrote
about how irrationality may be playing
a part in the perpetuation of the justice
gap. To review, rational behavior to an
economist is defined as a decision-making process
wherein people choose actions that benefit them,
rather than actions which are neutral or harmful.
Therefore, the perpetuation of a justice gap viewed
through the eyes of an economist makes absolutely
zero sense given the vast number of studies which
show that the benefits of closing the justice gap far
outweigh the costs. (e.g. A Tool for Justice — A Cost
Benefit Analysis for Legal Aid, World Bank, and Inter-
national Bar Association, 2019)

As you may or may not remember, in my research on
the topic | picked up the Book, Quasi Rational Eco-
nomics by Nobel Prize winning economist, Richard
Thaler. In his book, Mr. Thaler explores the ways in
which people’s actual behavior often systemically
deviates from what would be predicted by the nor-
mative economic model and posits explanations, for-
mulas, and models for those differences.

There is a theory that people make irrational choices
because they are often at the effect of some level of
mental illusion, or what economist Herbert Simon
referred to as “Bounded Rationality.” | will spare you
the explanation, however, suffice it to say Mr. Simon
posits because of their mental illusions most people
do not have the capacity to make objective decisions
in the real world.

One of the first mental illusions that Mr. Thaler ex-
plores in Quasi Rational Economics is people’s in-
ability to ignore sunk costs. Now, if you do not know,
“Thou shall ignore sunk costs” is an economic com-
mandment, right along the lines of “Thou shall not
kill.” This commandment is taught as one of the first
rules in the evaluation of any business decision. It is
instilled in the brain of any microeconomics student
and reviewed in the first week of most MBA programs.

What is a sunk cost? A sunk cost is any cost that has
occurred that is not recoverable. A sunk cost will be
the exact same regardless of any outcome. A sunk
cost occurred in the past. It cannot be undone. For

example, dropping $100 at a casino, money spent on
law school tuition, time spent in an unhappy marriage.
These things are gone. In these situations, the
time, money, and emotional energy spent are
not coming back regardless of the decisions
made from this point forward. Economics in-
structs the rational decision maker to choose
the most profitable avenue forward regard-
less of any past costs that have been incurred.

In reality, that is not what happens. Studies
show that people do not ignore sunk costs
when evaluating their decisions. Often they
become victims of the “sunk-cost fallacy,
which is defined as the phenomenon whereby a person
is reluctant to abandon a strategy or course of action
because they have invested heavily in it, even when it is
clear that abandonment would be more beneficial. For
example, they throw good money after bad when gam-
bling because they are going to “win it back’on the next
hand. When a rational mind would predict the next dol-
lar spent in series of losses would have less of a chance
at winning than the previous dollar. People continue to
spend more time in a failed marriage instead of simply
cutting their losses and moving forward. Which, like the
gambling, often just perpetuates and exacerbates the
overall loss.

The Germans have a terrific word for the inevitable re-
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Kaye Phinney
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sult of this sort of thinking, dumme steuer. It means stu-
pid tax. This tax is the culmination of all the time, money,
and resources a person pays for being stupid. (i.e., throw-
ing good money after bad) Please understand, | am not
throwing stones. | personally have paid thousands of

dollars in stupidity tax. Unfortunately, | also know that H H .

| am not alone. There are loads of psychology, business, Ofﬁce Su Ites Ava I |a ble

and economic articles on the phenomenon of the sunk- ’| 8’| 2 Hertt Ave

cost fallacy.

At present, | do not have the space to explain how to Convenient downtown Everett location -
avoid the sunk-cost fallacy. The point of this article is just in professinal historic building. Close to \%
to point |t‘ out and the .thlnklng assoc.lated Wlt.h.lt. That event center and courthouse. N
generally in the evaluation of any business decision, hu- N
mans will irrationally add an artificial amount of value to . .

the time, money, and expenditures they have already in- Conference rooms available, full kitchen, No)
curred. This artificial value then skews the evaluation of secure building. Lease includes most until- s
future decisions and the estimated rate of return on the ities and common area janitorial services. ‘3‘
decision most associated with the past sunk cost. (I will Parking available.

spare you the charts)

How does this play into justice gap? Well, in our country Contact Russell Hermes

we have a legal system. A system of education and busi- 425-339-0990

ness practices associated with the existing legal system
as it is currently put together. As previously stated, there
are vast number of studies which show that closing the
justice gap outweigh the costs of doing so. Within the

continued on page 8
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“Sunk Costs” continued from page 7
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last few years, there have been some relatively revolu-
tionary suggestions put forth to close the justice gap.
These changes involve adding to the existing legal sys-
tem, adding new regulations or laws ensuring access to
justice, possibly adding a new level of legal profession-
al, or maybe even changing the existing educational
system around law.

“ | personally have paid thousands of dol-
lars in stupidity tax. Unfortunately, | also
know that | am not alone.”

Where and when these changes have been presented,
they have been met with some rather violent resis-
tance. Some of the common objections are, “I paid this
much for law school. So should you.”“The system works
for me. It should work for everyone else” “l had to go
through it. Everyone else should go have to go through
it as well” Carefully dissected, it is clear these state-
ments are examples of the sunk-cost fallacy. They add
value to a previously incurred costs without addressing
the profitability of the various possibilities available. If
our society is ever going to be able to objectively evalu-
ate the validity of the various options, we are going to
have to recognize and set aside sunk-cost fallacy think-
ing. Only then will we be able to rationally evaluate the
profitability of the choices we have at our disposal.
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2021 SCBA GOLF TOURNAMENT
COME ONE COME ALL &
BRING YOUR FRIENDS!

Proceeds Benefit the Snohomish County
All Aboard Program

Their mission is to provide recreational, social, and educational activities for adults with special
needs and help them develop an active, positive, and inclusive lifestyle.

Who: SCBA members and their guests.

Where: Harbour Pointe Golf Course

When: Friday, August 27, 2021. Shot Gun Start 1:30 p.m.
Format: Scramble

Cost: $125.00 per person. Make checks payable to SCBA

Deadline: August 13,2021 due to catering. First paid, first served. Limited entry.
Cost includes Greens fee, and a post-golf buffet

Sign up as an individual or a group of two, three, or four.
We'll match up those who sign up with less than four.

Please submit your name and any others that will be playing with you.
Deliver / send this form and $125.00 per player to the SCBA office, Rm. C203
Or

SCBA, P.O. Box 5429, Everett, 98206

For more information call SCBA office (425) 388-3056
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Ben Hoekstra, SCBA Young Lawyers Division Vice President, Eric Stickel,
and Colin McMahon, SCBA Young Lawyers Division President kick off
the Young Lawyer’s Meet & Greet events 6/17/21.

Future event in consideration: Aqua Sox games & happy hour. Interest-
ed in joining? Make sure Colin has your contact information:
cmcmahon@snocopda.org

Judge Michael T. Downes (Ret.)

is pleased to announce his availability fo Arbitration & Mediation

Carson Law Group, PLLC
3113 Rockefeller Ave Everett, WA 98201
www.carsonlawgroup.com

Please contact Chloe Horner for
scheduling with Judge Downes
chloe@carsonlawgroup.com
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WASHINGTON LAW COMMUNITY.
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LAWYERS

Since 1946

Beresford Booth has proudly served
clients throughout Snohomish County
and the Pacific Northwest from our
offices in Edmonds. With 17 lawyers
and growing, we offer a full range of
services to clients including startups,
large corporations, families and
individuals. Our practical, creative and
timely solutions help clients address their
most important legal needs and solve
their most complex challenges.

=> BERESFORDLAW.COM ) (425) 776-4100



Bring a Seasoned
Mediator to the Table

Kenneth E. Brewe

Facilitating settlements in family law matters from
Mt. Vernon to Seattle. .. and everywhere in between.

Best Lawyers
Martindale-Hubbell
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2069715555  Seattle i — oh
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Attorneys at Law | Family Law
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brewelaw.com . or contact us for a brochure

WORKERS’ COMPENSATION

We welcome your referrals on workers’ compensation claims

Dimmock Law Group, LLC

Our firm is well-staffed to represent injured work-
ers. We have extensive experience handling claims
with the Department of Labor and Industries, self-
insured employers, and litigating before the Board

of Industrial Insurance Appeals and Superior Court. 425_3 39_ 1 3 23

Andrew S. Dimmock
2012 34th Street Everett, WA 98201
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Arbitration & Mediation 3721 Colby, Everett, WA 98201

- 44 years of legal experience 425-259-2755
«  Arbitrator and mediator in family, civil, and personal injury matters 425-252-0588

«  Past Pro-Tem Commisioner and Pro-Tem Superior Court Judge
«  Serves Snohomish, King, and Skagit Counties
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www.gregorydavieslaw.com

Info: mary.l@gregorydavieslaw.com .

— PACIFIC —
MEDIATION

James D. Shipman is now
conducting his mediation practice as
Pacific Mediation, P.S.

+ Twelve years of mediation experience
+ Conducted over 1500 mediations in all aspects of family law

+ Thousands of decisions made as a pro tem commissioner
or arbitrator on family law cases

+ Available for mediations in Snohomish, King, Skagit
or Island Counties

+ A Fellow of the American Academy of Matrimonial Attorneys

james@pac-mediation.com | www.pac-mediation.com
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NOW OFFERING MEDIATION SERVICES

Jennlfer Gogert |s available to mediate or arbitrate your
family law and probate matters. With 19 years of trial

experience in the areas of family law. personal injury, and
probate litigation, she brings a helpful perspective to

clients. Comfartable using a facilitative or evaluative style,

her emphasis on forward thinking and understanding your

client’s goals puls litigants at ease and helps them See the

value in durable, client-led resalutions,

Snohomish County Legal Services
Annual Fundraiser

HONORING

FUN RUN/WALK
@ Legion Park

For more information visit www.snocolegal.org
Pa wiall.com

SAVE the DATE



